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Appellant
Appellant, Tenne Straub fka Tenne Vanderwood, is an
individual who, at all times material to this case, was employed
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Appellees
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951044
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7

TENNE STRAUB fka
TENNE VANDERWOOD,
Appellant,
v.
MCKAY DEE HOSPITAL and,
INTERMOUNTAIN HEALTH CARE, INC.,
self insured,
Appellees.
Appeal from rulings of Judge Benjamin A. Sims,
of the Industrial Commission of Utah,
and the Utah Labor Commission Appeals Board
BRIEF OF APPELLANT
Appellant submits the following as her Brief herein:

JURISDICTIONAL AUTHORITY
Jurisdiction to review the final order and judgment entered
herein is vested in the Utah Court of Appeals pursuant to Utah
Code Annotated §78-2a-3(2)(a) (1953, as amended).
NATURE OF THE PROCEEDINGS
This appeal is from an order entered by the Appeals Board of
the Utah Labor Commission affirming the order of the
administrative law judge, "ALJ" herein, denying Appellant's claim
for benefits.
ISSUES PRESENTED FOR REVIEW
The issues presented for review in this case are:
1.

Whether there exists substantial conflicting evidence

contrary to the findings and conclusions of the medical panel?
2.

In the absence of substantial conflicting evidence

contrary to the findings and conclusions of the medical panel, is
the ALJ bound by the report of the medical panel?
ISSUES PRESERVED BELOW
The issues presented on appeal were preserved at the agency
level in Appellant's motion for review, R 310.
STANDARD OF REVIEW
The standard of review in this case is the substantial
evidence standard as set forth in §63-46b-16(4)(g) Utah Code
Annotated (1990 Supp.)
2

STATUTE WHOSE INTERPRETATION IS DETERMINATIVE
§35-1-77(2)(d) Utah Code Annotated (1992 Supp.)
STATEMENT OF THE CASE
INTRODUCTION
Appellant lodged this appeal because the ALJ did not follow
the findings of the medical panel even though there was no
substantial conflicting evidence to support contrary findings.
Appellant also contends that when viewed in the light of the
whole record, the factual findings of the ALJ are not supported
by substantial evidence.
FACTS
The facts material to the issues presented in this appeal
are:
1.

While working as a respiratory therapist at the McKay

Dee Hospital on December 15, 1993, Appellant was involved in an
incident wherein a patient in her care suffered barotrauma
resulting in pulmonary and cardiac arrest followed by death,
R 1.
2.

Appellant claims that her mental distress constituted an

industrial accident for which she is entitled to medical
expenses, temporary total disability compensation, temporary
partial disability compensation and travel expenses,
R 1.
3

3.

Prior to this industrial accident, certain events had

occurred in the Appellant's life that made her particularly
vulnerable to emotional distress.
A.

These events were:

Depression from 1991 to 1993 for which she took

Prozac, an anti-depressant medication, R 126 p 30.
B.

Marital difficulties with her third husband,

Mr. Robert Vanderwood, R 126 p 48.
C.

Stress because of Mr. Vanderwood7s children,

R 126 p 46 & 47.
4.

Appellant contends that the emotional distress she

suffered as a result of the industrial accident that occurred on
December 15, 1993, manifested itself in the following acts:
A.

On December 16, 1993, she had an altercation with

her husband that caused her to fire a pistol at him.
B.

She was taken into custody by the local police.

C.

She and her husband separated.

D.

She was charged with aggravated assault and

domestic violence.
E.

She pled guilty to the charges and served 30 days

in the Weber County Jail, causing her to be devastated and
suicidal.
F.

She was divorced from her husband.

G.

Through all of this, she tried to maintain
4

employment and did so until August 29, 1994, when she voluntarily
resigned her position as a respiratory therapist.
5.

Since resigning, Appellant has not been able to work in

the health care field, the area where she has been trained and is
experienced.
SUMMARY OF ARGUMENT
The findings of the medical panel are supported by the facts
of this case and, because there is no conflicting evidence to
support contrary findings, the ALJ is bound by the panel's
report.

By rejecting the conclusions of the medical panel, the

ALJ committed reversible error.
ARGUMENT
POINT 1.

THE FACTS OF THE CASE WERE PRESENTED TO THE

MEDICAL PANEL
On July 21, 1997, the ALJ sent a letter to the medical
panel, R 273, setting forth the facts of this case and
instructing the panel to answer four questions based upon
reasonable medical probability.

The panel was also given

Appellant's medical records.
POINT 2.

THE MEDICAL PANEL DETERMINED THAT APPELLANT

SUFFERED POST-TRAUMATIC STRESS DISORDER CAUSED BY THE DECEMBER
15, 1993 INDUSTRIAL ACCIDENT

5

After considering the July 21, letter, Appellant's medical
records, questioning the Appellant in person, reviewing the July
21, letter with her and conducting a physical examination, the
medical panel submitted its report, R 279, which concluded, based
upon reasonable medical probability, that:
1.
Appellant is suffering from post-traumatic stress
disorder as a result of December 15, 1993, industrial
accident•
2.
The period of time that Appellant suffered from
post-traumatic stress disorder is from December 15,
1993 to the date of the report, September 18, 1997.
3.
Appellant suffers from temporary partial
impairment.
4.
A permanent partial impairment rating may be
determined at some time in the future.
5.
The trauma of December 15, 1993, effected
Appellant's ability to work during the period between
December 15, 1993 and March of 1996.
POINT 3.

THE CONCLUSIONS OF THE MEDICAL PANEL ARE BASED ON THE

FACTS OF THIS CASE BUT WERE REJECTED BY THE ALJ
A reading of the report of the medical panel clearly shows
that the facts of this case and Appellant's medical records and
history were understood and considered by the panel.

The facts

recited by the panel in its report are consistent with the facts
as set forth by the ALJ in the July 21, 1997 letter.

Despite the

foregoing, the ALJ rejected the panel's conclusion that the

6

Appellant had been temporarily partially disabled from December
15, 1993 to March of 1996.
POINT 4.

THERE IS NO CONFLICTING EVIDENCE TO SUPPORT THE

REJECTION OF THE PANEL'S CONCLUSIONS
The governing statute, §35-1-7(2)(d), provides that the ALJ
may base its findings and decision on the report of the panel but
is not bound by the report if other substantial conflicting
evidence supports a contrary finding.

Stated another way, the

ALJ is bound by the report if there exists no substantial
conflicting evidence supporting a contrary finding.
Appellant contends that the rejection of the panel's report
by the ALJ constitutes reversible error because there exists no
conflicting evidence supporting a contrary finding.

This

contention is borne out by comparing the facts supporting the
panel's report and those supporting the findings of the ALJ.
POINT 5.

VIEWING THE RECORD AS A WHOLE AND DRAWING ALL

REASONABLE INFERENCES FROM THE FACTS, THE FINDINGS OF THE ALJ ARE
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE
Marshalling all of the evidence supporting the findings of
the ALJ shows that the findings are not supported by substantial
evidence.

The ALJ rejected the panel's report, R 305, and

concluded that Appellant was neither temporarily and totally
disabled nor temporarily partially disabled, R 306. The evidence
7

supporting this finding is set forth in the findings of fact,
conclusions of law and order of the ALJ, R 297, and comprises the
following:
1.

Appellant worked at the hospital after the industrial

accident as a floor staffer.
2.

After the industrial accident, Appellant worked

overtime hours as a floor staffer.
3.

Whatever mental problems she had did not prevent her

from working full time after the industrial accident.
4.

Stresses in Appellant's life, including the industrial

accident, may have slowed her down but did not stop her from
working.
5.

Her wages in 1993, working for McKay Dee Hospital, were

$33,000 and her wages in 1994, were $26,000.
6.

In 1994, Appellant served a month in jail and was

undergoing traumatic domestic relations problems.
7.

She was arrested for allegedly hitting her husband in

January of 1994.
8.

In August of 1994, she voluntarily left employment with

McKay Dee Hospital as a result of embarrassment caused by her
incarceration and domestic problems.
9.

Her divorce was final in 1994.
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15, 1993, Appellant was a respiratory therapist at McKay Dee
Hospital.
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B.

Appellant reacted to the industrial accident by

going into shock.
C.

She worked for seven months after the industrial

accident and had difficulty during that period.
D.

Prior to the industrial accident, Appellant had

been have domestic problems with her husband concerning
integrating the children from two families into one.
E.

Appellant and her husband began seeing Dr. DeVries

for counseling prior to the industrial accident.
F.

On the day of the industrial accident, Appellant

told her husband what happened and he told her the only thing
they could do to survive the industrial accident was to get a
divorce.
G.

Appellant was disturbed with her husband because

of his lack of support for her.
H.

He refused to talk about the problem.

I.

Appellant's frustration broke into anger and she

began throwing belongings.
J.

Her husband approached her in an angry manner and

she was frightened because of his size and his prior physical
abuse in the marriage.
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August of 1995, to help her

father, who had suffered a heart attack.
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U.

She earned $600 per month working on her father's

ranch and in November of 1995, returned to Logan, Utah.
V.

She worked continuously from December 15, 1993, to

the time she returned to Logan.
W.

She looked for work up to April 1996, when she

enrolled in a technical institute to study to become a draftsman.
X.

She had difficulty coping with life during that

period and relatives on both sides of the family were critical of
her.
Y.
professionals.

There is a conflict between mental health
Dr. Robert Card indicates that Appellant suffers

post-traumatic distress disorder as a result of the December 15,
1993 incident, R 211 para 12, and Dr. McCann disagrees.

Dr.

David L. McCann feels the Appellant is over endorsing all items
on psychological tests which tends to indicate that she has no
problem whatsoever, R 253.
Z.

POINT 7.

Appellant's earning history, R 312, was
1993

$33,000

1994

26,000

1995

9,008

1996

56

1997

7,704

THE ALJ IS BOUND BY THE REPORT OF THE MEDICAL PANEL
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facts of the case, as he determined them tc be, and instructed
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There exists i
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1

conflicting evidence and there is no showing
^ to fol 1 ow the instructions given to it
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_ : in :i; :1 I : ;;,, II:::::. 1: le repor t of the medical panel

: t: is Appellant's contention i i I th is appeal that the ALJ
erred by:
- rejecting tl le finding v,.

medical panel that

Appellant suffers post-traumatic stress disorder as a result of
the December
2,

>

-idftnt.

Rejecting :,

Appellant
December lc

finding

;

,-... medial panel that

has suffered post-traumatic stress disorder from
*

-N~ oresent.

3. ' Rejecting the finding o: :.ne panel that the trauma of
December 1993. effected Appellant's ability to work between
December i

March

J3

4.

Penalizing Appellant for working at any job she could

find rather than not working and becoming a welfare recipient.
5.

Giving merit to Defendants argument that there is no

evidence of temporary partial disability because Appellant is
working full time.
6.

Rejecting the medical panel,s conclusion that

Appellants ability to continue as a respiratory therapist and
serve jail time were a proximate result of the December 15, 1993
incident.
7.

Reaching inconsistent conclusions on the same subject

such as "her reason for leaving her employment was voluntary and
not solely related to the industrial event, although the
industrial event no doubt had some connection along with other
tremendous problems she was facing in her personal life." See R
306.
8.

Failing to recognize that Appellant suffers post-

traumatic stress disorder causing her temporary partial
disability because she is unable to function as a respiratory
therapist, which was her profession prior to December 15, 1993.
9.

Failing to recognize that because of her temporary

partial disability, Appellant is entitled to receive the
difference between what she would have earned as a respiratory
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therapist and what she earned as a horse trainer, ranch hand and
Ct&Crtrjiilllll I I y

IWI I II I I II

CONCLUSION
Having appointed the medical panel to give the A I ,«J the
lagnoses i: <= 1 a t:i i ig I: :::: I::l: le medical aspects :::: f t::h i s
case

because there was no good reason for not following the

panel*r medical findings, LL was error for the ALJ" co reject the

Based upon the record I i i this case, this Court should
reverse the ruling ol the ALJ, reinstate the findings

the

medical panel and award Appellant benefits.
Respectfully submitted,

/v T / ^
Thomas R. Blonguist
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A D D E N D U M

LABOR COMMISSION
DIVISION OF ADJUDICATION
Michael O. Leavitt
Governor

R. Lee Ellertson
Commissioner

July 21, 1997

Dr. Madison H. Thomas, M.D.
Neurological Unit - LDS Hospital
8th Avenue and "C" Streets
Salt Lake City, UT 84103

Benjamin A. Sims
Presiding Administrative Law Judge
and Division Director
E-mail: icmain.bsims@state.ut.us
160 East 300 South, 3rd Floor
PO Box 146615
Salt Lake City, Utah 84114-6615
(801) 530-6800
(800) 530-5090
(801) 530-6333 (FAX)
(801) 530-7685 (TDD)

•renne Vanderwood
aka Tenne Straub
Inj: 12/15/93
Emp: McKay Dee Hospi*
Cs#: 951044
Dear Dr. Thomas:
You are hereby appointed the Chair of a medical panel to
convene in the case of Tenne Vanderwood aka Tenne Straub. You will
need to associate mental health professional(s) to assist you in
the evaluation of the issues of this case,
Enclosed please find the file and the medical records. The
petitioner will have the original test materials sent to your
office. The facts of this case are as follows:
The petitioner is forty two years old. At the time of this
industrial incident, December 15, 1993, she was a respiratory
therapist at McKay Dee Hospital. Allegations of mental stress
injury arose out of a situation in which a seventy-four year old
female patient of the petitioner had recently undergone a partial
pneumonectomy because of tuberculous damage to her lungs. Respiratory support for the post-operative patient included nasal
intubation with free flow oxygen and air from the hospital wall
source. The patient was changed from a hospital wall source oxygen
to a portable oxygen tank. During the attempt to ambulate the
patient, the patient started to gag and developed respiratory
distress
Petitioner and the attending nurse responded to the patient's
distress and returned her to the hospital bed. The petitioner reconnected the patient to the hospital oxygen source.
The
secretions and gagging were addressed with a suction catheter.
During the process of reconnecting the patient, the safety "y" was
omitted allowing for no exit of the excess pressurized oxygen from
the closed system of respiratory support,
I

A crisis developed when the pressurized oxygen and air mixture
.- e into the patient's subcutaneous space and she began to

00273

Dr. Madison Thomas
Medical Panel Appointment Letter
Page Two
inflate like a balloon. As soon as the problem was recognized, the
patient was disconnected from the pressurized oxygen source. The
patient developed pulmonary cardiac arrest. A code was called,
emergency support was given and the patient was transferred to the
intensive care unit. The patient lived for six more weeks before
she died.
Petitioner says that she reacted to the incident by going into
a form of shock. She says that she went into a daze and couldn,t
think straight. After the incident at work for about seven months,
however, she indicates that she had difficulties during this
period.
The records show that she had been having domestic
problems with her husband.
These problems were concerned with
integrating the children from two families into one. Petitioner
and her husband began seeing Dr. DeVries for counselling prior to
the December 15th incident.
On the same day of the incident when her husband picked her up
from work and she told him what had happened, he told her the only
way for them to survive the consequences of her mistake was to get
a divorce. She was surprised because she did not think that her
marriage problems were that bad.
She had been married to her
husband for about four years. There had been conflicts between
them, but most of the difficulty was related to the children that
they brought to the marriage. The couple was unable to work out
their marital conflicts and the divorce was finalized in October
1994.
The petitioner was distressed with her husband because of his
lack of support for her. The following day after the industrial
accident, her husband went off to ride his horse and she followed
him. Her husband refused to talk about the problems. When they
returned to the house the petitioner's frustration broke into anger
and she began to throw his belongings out onto the back patio. Her
husband approached her in an angry manner; she said that her
husband was six feet five inches tall and his anger made her very
afraid because of prior physical abuse in the marriage.
When she heard her husband coming she picked up a loaded a
.357 Magnum pistol which was kept close by. Petitioner recalls the
gun going off; her husband turned around and walked out. She said
that she put the gun down and locked the doors. Her husband
apparently went to a nearby telephone and called the police. When
the police arrived she was taken to Dr. DeVries' office, but
actually saw another professional, whose name she could not recall.
In February 1994, her husband claimed that she hit him with a
branding iron and punched him in the face. Her husband complained
to the police; she was arrested, booked and released on bail. Her
husband pressed charges and eventually the matter went to court and

Dr. Madison Thomas
Medical Panel Appointment Letter
Page Three
she was sentenced to thirty days in jail. She served thirty days
in the Ogden City Jail in July 1994. This event made her very
ashamed; she recalled the jail experience as very unpleasant
because she had to undergo body cavity searches each time she would
return from work to the jail. While in jail she was allowed on
work release to train horses. She would train horses and give
riding lessons in,, January through August 1995 on a daily basis.
In the summer of 1995 her father had a heart attack so she
went to Arizona between August and November to work on his ranch.
She was paid $600 per month for performing duties on the ranch.
She injured her back in Arizona and was troubled with back pain for
a period, of two and, .one ha 3 f months.
She worked continuously from December 15, 1993 to the time of
her return to Logan. She returned to Logan in March 1996 to look
for work as a respiratory therapist. She continued to search for
any kind of work up to April 1996.
She also enrolled in a
technical institute to study to become a, draftsman.
She had
difficulties in coping with life during the period. Relatives on
both sides of the family made critical remarks to her.
There is a conflict between the mental health professionals in
this case as to whether Tenne Vanderwood aka Tenne Strauss mental
stress problems are related to the incident on December 15, 1993 or
are related to pre-existing and/or post-existing problems associated to her diagnosed personality disorder and/or stress from situations other than the death of her patient following the incident of
December 15, 1993. Dr. Card indicates that she suffers posttraumatic stress disorder as a result of the December 15, 1993
incident and Dr. McCann disagrees. Dr. McCann in fact feels it is
clear that she is over endorsing all items on psychological tests
which tend to indicate that she has any problem whatsoever.
She left her employment at McKay-Dee Hospital primarily
because of her jail term and divorce. She was embarrassed about
the questions being asked by her fellow employees in connection
with the criminal and divorce proceedings.
The medical panel is requested to use the AMA Guides to the
Evaluation to the Evaluation of permanent Partial Impairment,
Fourth Edition, as modified by the Industrial Commission of Utah.
The Administrative Law Judge would appreciate your assistance in
answering the following questions in terms of reasonable medical
probability.
1.

Is the petitioner suffering from post-traumatic stress
disorder or any other mental disability as a result of
the December 15, 1993 industrial incident? If so, please
describe, as well as providing the periods of time

Dr. Madison H. Thomas
Medical Panel Appointment Letter
Page Four
petitioner suffered from post traumatic stress disorder
or any other disability.
2.

Is the petitioner suffering from any permanent partial
impairment as a result of the December 15, 1993
industrial incident? If so, please describe and allocate
between pre-existing/post-existing problems not related
to the December 15, 1993 incident, if any.

3.

The evidence shows that petitioner continued to work
after the December 15, 1993 incident and has worked
incident and has worked intermittently doing horse
training functions as well as assisting her father.
There is no contemporary evidence in the record to show
that she was unable to work during any period after the
December 15, 1993 incident. However, please provide your
opinion as to the extent the trauma induced mental
problems, if any, affected her ability to work during any
period from December 15, 1993 to March 1996.

4.

If you have found that petitioner suffers from post
traumatic disorder or any other mental disability as a
result of the December 15, 1993 incident, is there any
specific future treatment that will be required? If so,
please describe.

Please note that you are not bound by my discussion of the
medical evidence. You will need to review the available medical
records.
The medical evidence includes but is not limited to
medical opinions, diagnoses, and medical conclusions of medical
personnel. You are bound by my findings in regard to the facts of
this case. The facts are the historical or other legal data which
I have found with regard to how the injury occurred, dates and
times, places, persons involved and other related information
commonly thought of as the situational circumstances surrounding
the alleged injury. If you discover additional facts which you use
in your examination, it will be necessary for you to include them
in your report as well as how these additional facts affected your
analysis or conclusions.
Neither a representative of the Commission nor the parties to
this proceeding, other than the petitioner, will be in attendance
at your examination and deliberations.
If there are specific
questions which need resolution, please feel free to contact the
undersigned at your convenience.

Dr. Madison H. Thomas
Medical Panel Appointment Letter
Page Five
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File, medical records
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MADISON H. THOMAS, M.D.
8TH A VENUE & C STREET
SALT LAKE CITY, UTAH 84-143

Benjamin A. Sims
Presiding Administrative Law Judge
Labor Commission of Utah
P.O. Box 146615
Salt Lake City, UT 84114-6615
Date of Panel: 18 September 1997
Re:
Inj:
Emp:
IOt:

Tenne Vanderwood aka Tenne Straub
15 December 1993
McKay Dee Hospital/fflC
951044

REPORT OF MEDICAL PANEL
A medical panel consisting of Drs. Robert H. Burgoyne and Madison H. Thomas, with the latter as
chairman, have evaluated the case of Tenne Straub (her preferred name since her divorce), with
reference to her injuries reported to have occurred on 15 December 1993.
The file made available to the panel was reviewed by the panel members, and she was examined by
them. No X-rays were submitted.
Before scheduling the panel appointments, it was explained to the petitioner as to the panel members
past and present relationships to the LDS Hospital, since her industrial event had occurred at another
IHC institution. This was reiterated at the time she came for her appointment with the chairman,
and in each case, she indicated she had no problem at all with these relationships.
When asked to outiine her current problems, the petitioner indicates she is continuing to have a
pattern of difficulty similar to those that developed after the incident of 15 December 1993. She
indicates that she is generally quite discouraged and has difficulty sleeping. She usually wakes two
or three times a night with nightmares. On awakening in the morning, she feels tired and sad, but
as she moves around, she gets to feeling somewhat better, but later in the day, she feels exhausted
and more down. Her appetite fluctuates and at times she has difficulty with eating. She finds that
sitting causes increased low back pain, and she has to get up and move around at times during a
three hour block of church time. She describes she just does not have stamina enough to carry out
a full-time job and consider doing school activities at the same time. She indicates in June 1996, she
had a general physical exam with blood studies, and these were reported satisfactory.
During the past summer, she had a small garden and did some weeding of the tomatoes and squash.
She is currently working in the deli at Smith's, which is a demanding eight hours on her feet, waiting
on people at the counter. She has to lift and carry boxes which often weigh 50 pounds or better,
including frozen chicken, beef, lobster, etc. In addition, she is responsible for cleaning up the area.
She has irregular hours and irregular days off.
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She feels frustrated in job search, as she recalled that about a year ago, she applied for an opening
as a respiratory therapist and felt she had been assured of a job and was taken to personnel for
completing of papers. The next day she was told there was no job available, and this was too
unsettling for her to continue efforts in that direction.
The information in the letter appointing the panel, dated 21 July 1997, was reviewed in detail with
the petitioner. After the elderly patient involved had been returned to her bed, she was reconnected
to the hospital oxygen source and the safety Y was omitted, allowing an excess of the pressure of
the oxygen from the respiratory support system. The patient had recently had a partial
pneumonectomy and the pressurized oxygen opened into the patient's pulmonary cavity and then into
the subcutaneous space. The patient was disconnected from the oxygen and developed cardiac arrest
and transferred to an intensive care unit. The patient survived for six weeks before dying.
The petitioner felt she was badly affected by her role in the incident. She was transferred out of any
intensive care activity and did floor staffing. She continued to work, but finally felt so troubled by
the attitudes of the people around her, which often seemed to include ridicule, so that she finally
quit.
The petitioner indicates that prior to this incident, there had been marriage difficulties involved with
blending two families, and she had begun seeing Dr. DeVries in counseling. Although she had been
concerned, she was shocked by her husband telling her he wanted a divorce after that shift and
subsequently wanted to have all of their property transferred to his mother's name in order to protect
it from any possible consequences of anyone suing her for the event.
She reports the day after the incident, her husband refused to talk with her, and she began putting
his belongings out on a patio. She was apprehensive because of his past abuse during their marriage,
and she picked up a pistol, which was kept in the area, which accidentally discharged. Her husband
called the police, and she was taken to Dr. DeVries5 office.
The petitioner indicates that the February 1994 incident involved her slapping her husband, but he
claimed she had hit him with a branding iron and punched him in the face. Her husband pressed
charges and the matter eventually went to court. She refers to the branding iron sequence as
indicating that it simply fell on the floor, and she did not strike him with it. In any event, he had
her arrested, and she served 30 days in jail. Afterwards, she continued training horses and giving
riding lessons from January through August 1995, when she went to Arizona because of her father
having a heart attack. She worked there, but injured her back and had difficulty with this for two
to three months. She returned to Logan in March 1996, and she indicates she tried studying to be
a draftsman, but had difficulty sitting.
The petitioner is 43 years of age. She indicates her past general health was good. She indicates she
feels that foods taste bland, but she can recognize various flavors. She feels a slight decrease in her
hearing when there is background noise. She attributes this to chronic ear infection about 15 years
ago when she had an audiogram that showed some hearing loss, but she has never required any aids.
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She reports she has esophageal reflux and occasionally chokes on food, especially if she is upset.
She has had no Gl studies. She believes she had a heart murmur from childhood, but no cardiac
symptoms. She has episodes of diarrhea when she is emotionally upset. She had a tonsillectomy
at the age of 17. She injured her knee and understood that she had a torn meniscus and a collateral
ligament repair. This continues to swell and grates on occasion. She has had chiropractic treatment
for back symptoms, attributed to a scoliosis. She fell from a horse and believes she has a fractured
tail bone. She denies allergies. She has dry skin problems. She had a cesarean section to delivery
her daughter 22 years ago, as she was a double footling breech, though she wonders if a coccyx
abnormality may have contributed to the need for the section.
A review of some of her past medical records indicates that on 18 June 1991, she fell in a store on
a wet floor and injured her right knee, in a background of having injured it some 20 years before.
On 26 May 1992, she was riding and the horse fell over on her right knee, and she developed
increased swelling. On examination, she was thought to have an anterior collateral and lateral
collateral tears. X-rays showed moderate to large joint effusion. On 20 December 1993, IVP
showed collections representing benign tubular ectasia, but no evidence of obstruction. On 23
December 1993, she reported having right-sided pain, with tenderness in the epigastrium and right
upper quadrant. On 29 June 1994, she was seen regarding hospital assistance in resolving her
psycho-social and legal problems, and was considered to be anxious and depressed, but denied
suicidal or homicidal ideas. She felt overwhelmed about the prospect of having to go to jail. Dr.
Rasmussen's notes indicate chronic right lower quadrant pain in November 1988, and November
1989, right lower quadrant pain was noted off and on, associated with stress. In August 1991, she
reported problems with PMS, with symptoms of headache, shaking, itching, and feeling
apprehensive, insecure, angry, and upset a week before. She was given progesterone and Prozac.
On 1 July 1992, Dr. Rosenberg found a complete tear of the anterior cruciate ligament, with a
chronic horizontal cleavage tear of the medial meniscus, Grade III chondrosis of the lateral portion
of the medial femoral condyle and Grade II chondrosis of the lateral femoral condyle. An anterior
cruciate ligament reconstruction and partial medial meniscectomy was done. Physical therapy notes
post-op showed a relatively slow recovery process.
EXAMINATION:
Examination revealed a woman who appears to be in good general health. She is not obese. She
showed no limitation of walking, standing, or balance. Blood pressure was 125/80. Breath sounds
were not remarkable. The back showed a mild degree of tenderness on percussion over the lower
dorsal region and over the mid-lumbar area. There was tenderness also on palpation over the midlumbar area. She could bend forward to within four inches of touching the floor. She had normal
lumbosacral rotation. Straight leg raising was free to 75°, and there was no tripoding.
The neck showed full range of motion in all directions, without tenderness.
The upper extremities showed normal range of motion and function. The lower extremities showed
no asymmetry of the knees and no indication of instability. There was no swelling. There was a
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slight bunion formation of the right great toe and tenderness over the right fifth toe, but these did
not limit walking or standing on heels or toes. Single-leg standing with eyes open or closed was
normal. Tandem walking was not remarkable.
Sensory examination showed normal perception in all extremities.
Cranial nerve survey was not remarkable. There were normal extraocular movements and pupils
reacted appropriately. Visual fields were intact. Facial sensation and movement were normal.
Hearing was adequate for low conversational pitches. Palate, sternomastoid, trapezius, and tongue
were not remarkable.
The petitioner appeared to be able to communicate well, with good vocabulary and recollection of
most of the details of her history. See Dr. Burgoyne's report for details of mental status.
Additional historical events are as recorded in Dr. Burgoyne's note.
The deposition, dated 19 April 1996, was reviewed and appears generally to conform with the
general outline elicited from the petitioner and medical records, with additional information about
her efforts in seeking employment.
The AMA Guide to Evaluation of Permanent Impairment Fourth Edition, as modified, was used as
a reference.
Assuming but not deciding that the petitioner was involved in circumstances as outlined, the panel
concludes in terms of reasonable medical probability as follows:
1)

a.

The petitioner is j$K suffering from post-traumatic stress disorder as a result of the
15 December 1993 industrial incident.

b.

The period of time the petitioner suffered from post-traumatic stress disorder or any
other disability is approximately from date of injury and continues at the present
time.
Comment: See discussion on page three of Dr. Burgoyne's report. She has had
symptoms since the event of 15 December 1993, although she has managed to be
gainfully employed over extended periods of time.

2)

The petitioner is not suffering from permanent partial impairment as a result of the 15
December 1993 industrial accident.
Comment: The petitioner now suffers from temporary partial impairment. A permanent
partial impairment rating may be determined at some future time, including attribution,
depending upon her response to treatment.
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The trauma of 15 December 1993 did affect her ability to work during periods between 15
December 1993 and March 1996.
The trauma-induced mental problems affected her ability to work from the beginning, as she
was immediately transferred to general floor duty, and her emotional resistance was
diminished to where ultimately she could not continue longer. She was unable to concentrate
on school work. Subsequently, she only felt adequate for less demanding tasks and only able
to make limited effort to return to her former profession before accepting work quite
unrelated to her training.

4)

Specific future treatment reasonably required as a result of the 15 December 1993 incident
would include approximately three months of psychotherapy to deal with the Post Traumatic
Stress Disorder and associated depression, including appropriate medications and counseling
regarding most appropriate occupational goals and activities.
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Members of the panel will be happy to try and respond to any additional questions if it would be
helpful.
Respectfully submitted,

V q| -M7^

V 1 A - ^

Maotson H. Thomas, M-D.
Panel Chairman

sertH.
Panel Member
MHT:csw9
Attachments:

E>r. Burgoyne's note

LABOR COMMISSION OF UTAH
PO BOX 146615
Salt Lake City UT 84114-6615
Case No. 951044
TENNE STRAUB-VANDERWOOD,
Applicant,
FINDINGS OF FACT
vs.
MCKAY DEE HOSPITAL and
INTERMOUNTAIN HEALTH CARE,
INC. (Self-Insured),

*

CONCLUSIONS OF LAW

*

AND ORDER

*

Defendants.

BEFORE:

The Honorable
Judge.

Benjamin A.

Sims,

Presiding

Law

APPEARANCES:

Larry R. White, Attorney at Law represented the
defendants.
Thomas R. Blonquist, Attorney at Law represented
the applicant.

This is a claim for medical expenses, temporary total
disability compensation (TTC) from July 1, 1994 to the present,
temporary partial disability compensation (TPC), permanent partial
impairment compensation (PPC), and travel expenses based upon
"emotional distress" resulting from the death of a patient for whom
the petitioner Tenne Jane Straub aka Tenne Vanderwood was caring on
December 15, 1993 while employed by McKay-Dee Hospital, a unit of
Intermountain Health Care (IHC).
The respondent McKay-Dee asserts various defenses, and denies
that it is liable for her medical and mental problems. Further,
the respondent alleges that petitioner has been capable of working
after the incident, and that she has continued working.
FINDINGS OF FACT:
1. At the time of injury on December 15, 1993, the petitioner
was 39 years old, and was working as a respiratory therapist at the
respondent McKay-Dee Hospital (McKay-Dee). The current allegations
of mental stress injury arose out of a situation in which a 74 year
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old female patient of the petitioner had recently undergone a
partial pneumonectomy because of tuberculous damage to her lungs.
Respiratory support for the post-operative patient included nasal
intubation with free flow oxygen and air from the hospital wall
source. The patient was changed from hospital wall source oxygen
to a portable oxygen tank. During the attempt to ambulate the
patient, the patient started to gag and developed respiratory
distress.
Petitioner and the attending nurse responded to the patient's
distress and returned her to the hospital bed. The petitioner
reconnected the patient to the hospital oxygen source.
The
secretions and gagging were addressed with a suction catheter.
During the process of reconnecting the patient, the safety "Y" was
omitted allowing for no exit of the excess pressurized oxygen from
the closed system of respiratory support.
A crisis developed when the pressurized oxygen and air mixture
broke into the patient's subcutaneous space and she began to
inflate like a balloon. As soon as the problem was recognized, the
patient was disconnected from the pressurized oxygen source. The
patient developed pulmonary cardiac arrest. A code was called;
emergency support was given, and the patient was transferred to the
intensive care unit. The patient lived for six more weeks before
she died.
Although suit was filed against McKay-Dee, the
petitioner was never named as a party.
Petitioner says that she reacted to the incident by going into
a form of shock. She says that she went into a daze and could not
think straight. After the incident at work, she claims she had
difficulties for about seven months. The records also show that
she had been having domestic problems with her husband and his
children prior to the industrial event.
These problems were
concerned with integrating the children from two families into one.
Petitioner and her husband began seeing Dr. DeVries for marital and
family counseling prior to the December 15th incident.
On the day of the incident, her husband picked her up from
work. She told him what had happened. He told her that the only
way for them to survive the consequences of her mistake was to get
a divorce. She was surprised because she did not think that her
marriage problems were that bad. She had been married to him for
about four years. There had been conflicts between them, but she
believed most of the difficulty was related to the children.
The petitioner was distressed with her husband because of his
lack of support for her. The following day after the industrial
2
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accident, her husband went to ride his horse, and she followed him.
He refused to talk about the problems. When they returned to the
house, her frustration became anger, and she began to throw his
belongings onto the back patio. Her husband approached her in an
angry manner. He was six feet, five inches tall, and his anger
made her very afraid because she says that he had physically abused
her previously.
When she heard her husband coming, she picked up a loaded .357
Magnum pistol which was kept nearby. She recalls the gun firing;
her husband turned around and walked away. She put the gun down,
and locked the doors. Her husband went to a nearby telephone and
called the police. When the police arrived, she was taken to Dr.
DeVries' office, but she did not see Dr. DeVries. She saw another
professional whose name she does not recall.
In February 1994, her husband claimed that she hit him with a
branding iron, and punched him in the face. Her husband complained
to the police; she was arrested, booked, and released on bail. Her
husband pressed charges for the assault and battery. Eventually
the matter went to court, and she was sentenced to 30 days in jail.
She served the 30 days in the Ogden City Jail in July 1994. This
event made her very ashamed. She recalled the jail experience as
very unpleasant because she had to undergo body cavity searches
each time she would return from work to the jail.
The couple was unable to work out their differences, and a
divorce was finalized in October 1994.
While incarcerated, she was allowed to be on work release to
train horses. She also trained horses and gave riding lessons from
January through August 1995 on a daily basis.
In the summer of 1995, her Father had a heart attack so she
went to Arizona to work on his ranch between August and November.
She was paid $600 per month for performing duties on the ranch.
She injured her back in Arizona and was troubled with back pain for
a period of two and one-half months.
The evidence shows that she worked continuously from December
15, 1993 to the time of her return to Logan in 1996. She returned
to look for work as a respiratory therapist. She continued to
search for any kind of work through April 1996. She also enrolled
in a technical institute to study to become a draftsman. She had
difficulties in coping with life during the period. Relatives on
both sides of the family made critical remarks about her.
3
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There was a conflict between the mental health professionals
in this case as to whether her mental stress problems were related
to the incident of December 15, 1993, or were related to
preexisting and/or postexisting problems associated with her
diagnosed personality disorder and/or stress from other non work
related situations. Dr. Card indicated that she suffered from
posttraumatic stress disorder as a result of the December 15, 1993
incident, and Dr. McCann disagreed. Dr. McCann feels it is clear
she is over endorsing all items on psychological tests which tend
to indicate that she has any problem whatsoever. He suggested she
may be currently malingering.
The evidence shows that she left her employment at McKay-Dee
primarily because of her jail sentence and her divorce. She was
embarrassed about the questions being asked by her fellow employees
in connection with the criminal and divorce proceedings.
She
voluntarily terminated her employment.
The case was sent to a medical panel (panel) on July 21, 1997.
The medical panel consisted of a psychiatrist as member, and a
neurologist as chair. The panel met on September 18, 1997 to
review the file, the records, and to examine the petitioner. The
panel report (report) was filed on October 24, 1997, and it was
sent to the parties for objections and comments on the same date.
The respondent timely filed its objections on November 7, 1997. No
objections were filed by the petitioner.
The panel concluded the following in terms of reasonable
medical probability:
1.
The petitioner suffers from posttraumatic stress
disorder as a result of the December 15, 1993 industrial incident.
2.
The period of time the petitioner suffered from
posttraumatic stress disorder or any other disability is
approximately from the date of the injury, and continues to the
present time.
3. Although she has had symptoms since the event of
December 15, 1993, she has managed to be gainfully employed over
extended periods of time.
4.
She is not suffering at present from permanent
partial impairment as a result of the December 15, 1993 incident.
She has a temporary partial impairment.
5. The trauma of December 1993 did affect her ability to
4
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work during periods between December 15, 1993 and March 1996.
6. Specific future treatment reasonably required as a
result of the December 15, 1993 incident would include
approximately three months of psychotherapy to deal with the post
traumatic stress disorder, and associated depression, including
appropriate medications and counseling regarding occupational goals
and activities.
The respondent objected to the medical panel report on the
following grounds:
1. At page 2, paragraph 4, the "panel made a factual
determination which is inconsistent with prior statements of the
petitioner and contrary to the ALJ instructions regarding the
reasons she quit her employment."
It is noted that the reference is probably not
accurate.
There seems to be nothing in paragraph four which
relates to the reasons the petitioner quit her employment with the
respondents. Paragraph three, however, indicates the following:
"The petitioner felt she was badly affected
by her role in the incident. She was transferred out of any intensive care activity and
did floor staffing. She continued to work,
but finally felt so troubled by the attitudes
of the people around her, which often seemed
to include ridicule, so that she finally quit."
The statement that the petitioner was troubled by the attitudes of
her fellow workers is not inconsistent with the instructions given
by the ALJ to the panel. The panel notes that they read the letter
of instructions, and presumably followed its requirements. There
is no indication in the above statement that they were drawing any
contrary conclusions.
2.
The respondent notes that the report at page 4
indicates that the petitioner is suffering from temporary partial
disability, and is inconsistent with the report of Dr. Burgoyne
(the psychiatrist member of the panel). The respondent further
notes that Dr. Burgoyne reported that "[S]he is not disabled from
work inasmuch as she is working 40 hours a week and has done so
continuously since the time that she voluntarily resigned her
employment from McKay-Dee Hospital."Page 2, paragraph 2 of
respondents' objections. Dr. Burgoyne noted the following:
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...[S]he is not disabled as a result of the
December 15, 1993 industrial accident. However, she is not disabled as a result of this
as she is working now and did work for a time
after the event. This is not a permanent problem... There needs to be closure of this case
and then about three months of psychotherapy
should get the patient back to where she could
function without the stress."
Report of Dr. Burgoyne at page 4. The judge is unable to find in
Dr. Burgoynefs report where he concluded as stated by the
respondents that she has continuously worked for 40 hours per week
after voluntarily resigning her employment with McKay-Dee Hospital.
However, it is clear that Dr. Burgoyne indicates that she is not
disabled because she is able to work, and did so after the event.
He indicates that she does need some psychotherapy.
The express and implied meaning of Dr. Burgoyne's
report is that the petitioner currently suffers from stress, and
needs psychotherapy to overcome her problems.
This is not
inconsistent with the apparent view of the panel that she has not
been functioning to her highest level because of her work related
stress.
3.
The respondent further argues that because the
petitioner is working full time there is no evidence of temporary
partial disability. They note that she has applied for respiratory
therapy jobs on more than one occasion and is not working in the
field only because a position was not offered, not because of
mental trauma. Moreover, they state, there is no evidence that she
is not capable of working as a respiratory therapist. They point
to the affidavit of Dr. DeVries and the report of Dr. McCann as
support for this position. This argument has merit.
4. The respondent also argues that the medical panel
failed to review all the medical records including the independent
medical evaluation of Dr. McCann and the psychological testing and
the records of Dr. DeVries. The argument is apparently based on
the statement of the panel that it reviewed some of the
petitioner's medical records. The reference to "some" is contained
on page 3 of the report where the panel discusses her medical
problems which were previous to her instant industrial event. The
panel can scan some documents and review others. The argument of
the respondent is speculation about what the panel did and did not
review and is rejected on this basis. There is no requirement that
the panel review every document with the same degree of scrutiny.
6
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Obviously, the documents which are material and relevant to the
issue of mental stress would get the most attention.
It is clear that the medical records were reviewed
by the panel to determine her previously existing physical state.
The panel noted that it reviewed the letter of instructions to them
from the judge "in detail." This letter referred to both the
reports of Dr. Card and Dr. McCann. Presumably, the panel reviewed
the available documents. There is no obligation that the panel
list every document which it reviews.
5. The respondent states that pursuant to U.C.A. §35-145.1(2) there is insufficient information and no findings
determining that the alleged mental distress suffered by the
petitioner was predominantly and directly the result of her
employment. This objection is rejected since the cited statute did
not become effective until May 1, 1995 which was subsequent to the
industrial event at issue in this case.
6. The respondent urges that Dr. Burgoyne made material
mistakes in his history taken from the petitioner when he noted
that the petitioner received no counseling-immediately after or
subsequent to the "alleged" traumatic event. In addition, the
respondent states that Dr. Burgoyne believed that the petitioner
was jailed as a result of slapping her husband, and that she
minimized the amount of stress which she experienced as a result of
being jailed. Further, the respondents argue that Dr. Burgoyne
falsely believed that she "chose" to go to jail, that the panel
ignored or disregarded large portions of the medical record, and
that the panel uncritically accepted the statements of the
petitioner without relying upon the facts found by the judge.
This, urges the respondents, renders the panel report flawed and
objectionable, and lacking in credibility without proper
foundation.
The statement that the panel accepted the
petitioner's version of events uncritically and did not rely upon
the facts as found by the judge is over broad, and is not correct.
The panel reviewed the letter to them from the judge in detail.
The panel used the letter which outlined all the facts stated in
the instant Findings of Fact, Conclusions of Law and Order. Dr.
Burgoyne's statement that the petitioner received no counseling
immediately or subsequent to the industrial incident is essentially
correct. Dr. DeVries reports in his affidavit that the petitioner
counseled with him on six occasions, and on only one of these
visits (December 16, 1993) did the session deal in part with the
work incident. Dr. DeVries further reported that as far as he was
7
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able to ascertain, she was capable of returning to work, and was
able to perform her work to required levels of competence* The
remaining arguments of respondent are make weight statements which
are not consistent with reality. It is clear, however, that her
experience at the jail had a great effect on her, and that the
panel recognized such. For example, Dr. Burgoyne noted that there
were other stressful events in the petitioner's life besides the
work incident.
8. The respondent concludes by objecting to the panel
report arguing that the panel xx [acted] solely on what the
petitioner told it, accepted her statements uncritically without
reference to the established facts, prior inconsistent statements
and the available medical records." The respondent's statement is
made in the absolute. To read it, one would conclude that the
panel did nothing correct, and totally rejected the judge's letter
to it. The judge has reviewed the respondents' objections, allied
documents, and the panel report several times. It is concluded
that the respondent made a number of assumptions and speculations
about what the panel read and concluded, and that the respondent's
beliefs are largely incorrect.
The respondent requests that a hearing be ordered, that the
medical panel be examined by the respondents, and that Dr. McCann
be allowed to present his conclusions.
There is no need for
another hearing since the report is not as suspect as the
respondent has alleged. However, there are some aspects of it that
need to be corrected, and will be modified by this Order.
It is clear from the medical evidence and the evidence taken
at the hearing that the petitioner had a great deal of stress in
her life previous to the industrial event on December 15, 1993.
She had, among other problems, suffered depression from 1991
through 1993 for which she took the antidepressant Prozac. She
quit taking the medication on December 16, 1993, the day after the
industrial event. MR 44. At the time of the industrial event, she
was having marital problems with her third husband, and the
children of their previous marriages.
She was undergoing
counseling for about six months with Dr. DeVries even before the
December 15, 1994 event. Subsequent to the industrial event, her
problems escalated when her husband asked her for a divorce, and
she was later jailed for 30 days as a result of her discharging a
pistol at him, and assault and battery upon him. There is no doubt
that the death of her patient as a result of a series of
unfortunate events was a significant event among a series of other
significant personal and nonwork related incidents which no doubt
caused her great stress in her life. The evidence shows that she
8
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continued to work, even while in jail, and that the stresses in her
life including the industrial event may have slowed her down, but
did not stop her from working full time. Thus, it is clear that
the stress which resulted from the death of her patient was a
temporary phenomenon rather than a long term debilitating stressor.
Her wages in 1993 from IHC were $33,000, and her wages in 1994
were $26,000.
She worked at McKay-Dee from the date of the
industrial event to June 1994. She admits to working a lot of
overtime after the industrial event. 1994 was the year in which
she served a month in jail, and was undergoing traumatic domestic
relations problems. The month in jail would have resulted in some
loss of income, and since she was earning $2,750 per month, it is
appropriate for comparison purposes to deduct $2,750 from the
amount of $33,000 which results in $30,250. She not only served
the 30 days in jail, but was rearrested for allegedly hitting her
husband in January 1994. In 1994, she voluntarily left employment
with McKay-Dee on August 28, 1994 as a result of embarrassment
caused by her incarceration, domestic relation problems, and the
humiliation of her co-workers knowing about her divorce and jail
term. She received a separation package which gave her pay through
120 days after termination or December 28, 1994.
1994 was also the year in which her divorce was final. The
divorce was contentious, and the petitioner noted that she had to
attend court sessions on nine or ten occasions. She went to Logan
in November 1994. She trained horses and gave riding lessons
through July 1995. She worked 40 hours per week and earned $10-15
per hour. 1995 was the year in which she went home to assist her
Father who had a heart attack. She went to assist her Father from
July 1995 through November 1, 1995. He paid her $600 per month,
and she performed these duties full time. She returned to Logan in
November 1995 at the conclusion of his recuperation and has been
seeking jobs since. There has been no showing that she cannot work
40 hours per week.
She has continuously worked since the
industrial event, and since November 1995 she has been seeking
better employment for herself.
The medical panel's conclusion that she has been temporarily
partially disabled from the date of the industrial event to March
1996 is rejected as not being consistent with the law and evidence.
The evidence shows that she was working at McKay-Dee after the
industrial event as a floor staffer. There is no evidence that she
was paid any less than she was paid as a respiratory therapist or
that she worked any fewer hours. To the contrary, she says that
she worked more overtime than she had previous to the industrial
event. It appears that whatever mental problems she had subsequent
9
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to the December 15, 1993 event, they did not prevent her from
working full timeHer reason for leaving her employment was
voluntary and not solely related to the industrial event, although
the industrial event no doubt had some connection along with the
other tremendous problems she was facing in her personal life.
Considering the totality of the evidence, there is
insufficient evidence to show to a preponderance that she was
either temporarily and totally disabled, or was temporarily
partially disabled during the period subsequent to December 15,
1993. It is clear that Dr. Burgoyne does not believe that she is
permanently and partially impaired as a result of the industrial
event, and the panel concluded that she had no more temporary
problems affecting her ability to work by March 1996. She reported
to Dr. McCann on September 11, 1996 that she had no more than one
nightmare per month in connection with the industrial event.
There is some evidence to show that she may have suffered some
mental problems as a result of the industrial incident. However,
the evidence shows that her need for medical/psychological
treatment was temporary, at best. Obviously, the employer should
not be responsible for treatment for any trauma she suffered as a
result of jail, her family problems and her divorce, her daughter's
learning disability, sexual difficulties, business and career
adjustments, the treatment of her by her parents and relatives,
her Father' s heart attack, her personality problems preexisting the
industrial event, or other problems unrelated to the December 15,
1993 event.
She admits that she never told anyone at the hospital that she
might have a claim for workers' compensation nor did she ever file
any kind of form alleging a work related injury. She acknowledges
that she did not think about filing a claim until she could not
find a job in 1995. She filed an application for hearing on
December 11, 1995. Thus, the implication is clear that she was
aware that she perceived she had a problem with stress shortly
after the industrial event, or in any event by January 1, 1994, and
she failed to report her injury to her employer until December 11,
1995.
She says that she asked her supervisor shortly after the
death of the patient that she would like to talk to someone about
the event. This is not sufficient to inform the respondent that an
injury has occurred especially since the petitioner continued to
10
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work full time until she voluntarily left employment with the
respondent.
In addition, Dr. DeVries, who was counseling her
before and after the industrial event, reports that he only talked
to her about the industrial injury on one occasion (December 16,
1993), and that the remainder of the sessions dealt with marital
problems. Thus, the other events in her life were felt by her to
be more significant than that of the industrial event. It is clear
that she obviously was aware of the problem on December 16, 1993,
and yet, no claim was made for medical expenses and compensation
until she claims that she encountered employment problems in
December 1995.
Nevertheless, she claims that she asked on a number of
occasions for counseling. She will be given the benefit of a doubt
and it will be found that she provided at least notice of a
marginal nature. She is entitled to not more than three months of
medical/psychological counseling (consistent with Dr. Burgoyne's
report) related to the post traumatic stress disorder connected
with the death of her patient on December 15, 1993. She is not
entitled to counseling in connection with the trauma related to
other non work events in her personal life.
She is not entitled to compensation because the evidence shows
that she was able to work, and did work during the period
subsequent to the industrial event.
CONCLUSIONS OF LAW:
1. Respondent alleges that U.C.A. §35-1-45.1(2) requires that
findings be made determining that the alleged mental distress
suffered by the petitioner was predominantly and directly the
result of her employment. This statute was effective May 1, 1995
which was subsequent to the date of the industrial event on
December 15, 1993. Thus, it does not apply to this case.
2. There has been no showing that the petitioner's disability
from the emotional stress of the industrial event was total as
required by law.
U.C.A. §35-1-65(1).
She is therefore not
entitled to temporary total disability compensation (TTC).
3. In
be made, an
or be able
industrial

order for a finding of temporary partial disability to
injured worker must not be able to work as many hours
to perform the exertion required of her before the
injury.
Accord U.C.A. §35-1-65.1 (stating that an
11
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injury must cause temporary partial disability).
4. The petitioner's temporary mental stress was a normal
reaction to events surrounding the death of her patient on December
15, 1993.
ORDER:
IT IS HEREBY ORDERED THAT the claim for compensation filed by
Tenne Straub aka Tenne Vanderwood against McKay-Dee Hospital as a
result of stress on December 15, 1993 is dismissed with prejudice
since she continued to work essentially full time until the summer
of 1994, and left her employment voluntarily due primarily to other
factors not related to the events surrounding the industrial event
of December 15, 1993.
IT IS FURTHER ORDERED THAT the claim for medical treatment by
Tenne Straub aka Tenne Vanderwood shall be paid by the McKay-Dee
Hospital for temporary treatment of mental stress resulting from
the industrial event of December 15, 1993; the treatment shall not
exceed that which can be rendered within three consecutive months,
and shall be related solely to stress resulting from the industrial
event; the medical treatment expenses shall be paid consistent with
the RVS of the Labor Commission.
IT IS FURTHER ORDERED that any Motion for Review of the
foregoing shall be received in the offices of the Division of
Adjudication within thirty (30) days of the date hereof, specifying
in detail the particular errors and objections, and, unless
received by the Division of Adjudication within thirty (30) days of
the date hereof, this Order shall be final and not subject to
review or appeal.
If a Motion for Review is received by the
Division of Adjudication within thirty (30) days of the date
hereof, any response by the opposing party shall be filed within 15
days of
the date of receipt of the Motion for Review by the
Division of Adjudication in accordance with U.C.A. Section 63-46b12. A Motion for Review will be decided by the Commissioner of the
Labor Commission unless any of the parties requests that the Motion
for Review be decided by the Appeals Board in accordance with
U.C.A. Section 34A-1-303 within thirty (30) days of the date
hereof, or in the case of a party responding to the Motion for
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Review, the request must be made within twenty (20) days of the
date the Motion for Review was filed with the Division of
Adjudication.
Dated this

day of March 1998.
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